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U.S. Customs Service 


Treasury Decistons 


(T.D. 83-6) 
Bonds 


Approval of a Carriers Bond, Customs Form 3587 


A bond of a carrier for the transportation of bonded merchandise 
has been approved as shown below. The approval of the bond is 
temporary until January 20, 1983. 

Dated: December 23, 1982. 





] 
Name of principal and surety Date of Bond 


Filed with district 
director/area 
director/amount 


Date of 
approval 





Intercoastal Trucking Inc., 8000 Market | Nov. 26, 1982 | Dec. 15,1982 | Houston, TX 
St., Suite 200, Houston, TX; motor carri- $140,000 
er; Old Republic Ins. Co. 














BON-3-03 
GEorRGE C. STEUART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Division). 


19 CFR Part 7 
(T.D. 83-7) 


Customs Regulations Amendment Relating to Articles Imported 
From Insular Possessions of the United States Other Than 
Puerto Rico 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 

provide that articles valued at $100 or less coming directly into the 

United States from an insular possession of the United States other 

than Puerto Rico may be admitted free of duty pursuant to the 
1 
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Tariff Schedules of the United States, without certain specified ac- 
companying documentation. The current regulation provides for 
this treatment for articles valued at $25 or less. This change will 
result in a reduction in paper work for both importers and Cus- 
toms, and will expedite the clearance of passengers’ baggage and 
mail parcels containing products from insular possessions. 


EFFECTIVE DATE: Jan. 4, 1983. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Benja- 
min Mahoney, Entry Procedures and Penalties Division (202-566- 
5765); Operational Aspects: Eula D. Walden, Office of Cargo En- 
forcement and Facilitation (202-566-8151); U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


General Headnote 3(a), Tariff Schedules of the United States 
(TSUS, 19 U.S.C. 1202) provides, in part, that articles coming into 
the customs territory of the United States directly from an insular 
possession of the United States other than Puerto Rico (Guam, 
Wake Island, Midway Islands, Kingman Reef, Johnston Island, and 
American Samoa), which are the growth or product of any such in- 
sular possession, or are manufactured or produced in any such pos- 
session from materials the growth, product, or manufacture of any 
such possession or of the customs territory of the United States, or 
of both, which do not contain foreign materials to the value of 
more than 50 percent of their total value (or more than 70 percent 
of their total value with respect to watches and watch movements), 
are exempt from duty. It further provides that all articles previous- 
ly imported into the customs territory of the United States with 
payment of all applicable duties and taxes imposed upon or by 
reason of importation, which were shipped from the United States 
without remission, refund, or drawback of such duties and taxes, 
directly to the insular possession from which they are being re- 
turned by direct shipment, are exempt from duty. 

Section 7.8(a), Customs Regulations (19 CFR 7.8(a)), provides that 
when articles coming directly into the United States from an insu- 
lar possession, other than Puerto Rico, in a shipment valued over 
$25 are sought to be admitted free of duty under the provisions of 
General Headnote 3(a), TSUS, relating to certain articles produced 
in the insular possessions, there shall be filed in connection with 
the entry, a certificate of origin on Customs Form 3229 signed by 
the chief or assistant chief Customs officer at the port of shipment, 
showing that the articles are the growth or product of such posses- 
sion, or were manufactured or produced in such possession from 
materials the growth, product, or manufacture of any such posses- 
sion or of the United States, or of both, which do not contain for- 
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eign materials to the value of more than 50 percent of their total 
value. A certificate of origin is not required for any shipment 
valued at $25 or less. 

Section 7.8(b), Customs Regulations (19 CFR 7.8(b)), provides that 
when articles coming directly into the United States from an insu- 
lar possession, other than Puerto Rico, in a shipment valued over 
$25 are sought to be admitted free of duty under the provisions of 
General Headnote 3(a), TSUS, relating to certain articles returned 
to the United States, there shall be filed in connection with the 
entry, a certificate on Customs Form 3311, of the district director 
of Customs at the port from which the articles were shipped from 
the United States. Section 7.8(b) further provides for a declaration 
of the shipper of the articles in the insular possession with respect 
to when the articles were shipped from the United States, and back 
to the United States. The certificate and declaration requirements 
of section 7.8(b) are not applicable for shipments valued at $25 or 
less, or in any case where the district director is satisfied by reason 
of the nature of the articles or otherwise that they were shipped 
directly to the insular possession and were returned by direct ship- 
ment, and that no drawback of duties or refund or remission of 
taxes was allowed when the articles were shipped from the United 
States. 

Section 7.8(c), Customs Regulations (19 CFR 7.8(c)), provides that 
when merchandise, excluding any shipments valued at $25 or less, 
arrives unaccompanied by certificate of origin or a declaration of 
the shipper, or when any other document necessary to complete 
entry is lacking, a bond for the production of any missing docu- 
ment may be accepted by Customs. 

Customs has determined that the $25 limit of sections 7.8(a), (b), 
and (c) should be raised to $100. Due to inflation, the $25 limit is 
no longer realistic. This change will result in a reduction in paper 
work for both importers and Customs, and will expedite the clear- 
ance of passengers’ baggage and mail parcels containing products 
from the insular possessions. 

Section 7.8(d), Customs Regulations (19 CFR 7.8(d)), which relates 
to the determination as to whether an article contains foreign ma- 
terials in the value of more than 50 percent of the value of the arti- 
cle for an exemption from duty under General Headnote 3(a), 
TSUS, must be amended to reflect the fact that the percentage test 
for watches and watch movements is 70 percent, not 50 percent. 
General Headnote 3(a), TSUS, was amended to provide for the 70 
percent test by Pub. L. 94-88. 

Footnote 4 to section 7.8, which set forth previous General Head- 
note 3(a), TSUS, has been deleted since it is readily available in the 
TSUS, and its inclusion in the regulations is unnecessary. 

In addition, several minor, non-substantive changes are being 
made to section 7.8. 
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INAPPLICABILITY OF PuBLIC NOTICE AND DELAYED EFFECTIVE DATE 
PROVISIONS 


Pursuant to 5 U.S.C. 553(b\(B), notice and public procedure are 
unnecessary because these amendments relieve a burden on the 
importing public and because they are essentially procedural. 


EXECUTIVE ORDER 12291 


Because these amendments will not result in a “major rule” as 
defined by section 1(b) of Executive Order 12291, the regulatory 
impact analysis prescribed by section 3 of the E.O. is not required. 


REGULATORY FLExIBILITy ACT 


This document is not subject to the provisions of sections 603 and 
604 of title 5, United States Code, as added by section 3 of Pub. L. 
96-354, the “Regulatory Flexibility Act.” That act does not apply to 
any regulation, such as this, for which a notice of proposed rule 
making is not required by the Administrative Procedure Act (5 
U.S.C. 551 et seg.), or any other statute. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 


U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


List or SuBJECTS IN 19 CFR 7 


Customs duties and inspection, Exports, Imports, Insular posses- 
sions of the U.S. 


AMENDMENT TO THE REGULATIONS 


Part 7, Customs Regulations (19 CFR Part 7), is amended as set 
forth below. 
WILLIAM VON RaAas, 
Commissioner of Customs. 
Approved: December 15, 1982. 
Rosert E. Powis, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, Jan. 4, 1983 (48 FR 228)] 


Part 7—Customs RELATIONS WITH INSULAR POSSESSIONS AND 
GUANTANAMO Bay NAVAL STATION 


Section 7.8, Customs Regulations (19 CFR 7.8), is revised to read 
as follows: 
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§7.8 Insular possessions of the United States other than 
Puerto Rico. 


(a) When articles coming directly into the United States from an 
insular possession, other than Puerto Rico, in a shipment valued 
over $100 are sought to be admitted free of duty under the provi- 
sions of General Headnote 3(a), Tariff Schedules of the United 
States (19 U.S.C. 1202), relating to certain articles produced in such 
insular possessions, there shall be filed in connection with the 
entry a certificate of origin covering articles shipped from insular 
possessions (except Puerto Rico) to the United States. The certifi- 
cate shall be on Customs Form 3229, and shall be signed by the 
chief or assistant chief customs officer at the port of shipment, 
showing that the merchandise is the growth or product of such pos- 
session, or manufactured or produced in such possession, from ma- 
terials the growth, product, or manufacture of any such possession 
or of the United States, or of both, which do not contain foreign 
materials to the value of more than 50 percent of their total value 
(or more than 70 percent of their total value with respect to 
watches and watch movements). A certificate shall not be required 
for any shipment valued at $100 or less. 

(b) When articles coming directly into the United States from an 
insular possession, other than Puerto Rico, in a shipment valued 
over $100 are sought to be admitted free of duty under the provi- 
sions of General Headnote 3(a), Tariff Schedules of the United 
States, relating to certain articles returned to the United States, 
there shall be filed in connection with the entry the following evi- 
dence: 

(1) A certificate, on Customs Form 3311, of the district director at 
the port from which the merchandise was shipped from the United 
States. No certificate shall be required if the district director is sat- 
isfied by reason of the nature of the articles or otherwise that no 
drawback of duties or refund or remission of taxes was allowed on 
the merchandise by reason of the shipment. This certificate shall 
be issued on application of the importer, or of the district director 
at the importer’s request, and shall be mailed by the issuing officer 
directly to the port at which it is to be used. If the merchandise 
was shipped from the port at which entry is made and the fact of 
shipment appears on Customs records, the fact of return shall be 
noted on the record but the filing of the certificate on Customs 
Form 3311 shall not be required; and 


5’ Guam, Wake Island, Midway Islands, Kingman Reef, Johnston Island, and American Samoa are American 
territory, but not within the customs territory of the United States. Importations into those islands are not 
governed by the Tariff Act of 1930 or these Customs Regulations. The Customs administration of American Samoa 
is under the jurisdiction of the Department of the Interior (Office of Territories). The Customs administration of 
Wake Island is under the jurisdiction of the Department of the Air Force (General Counsel). The Customs 
administration of Midway Islands is under the jurisdiction of the Department of the Navy. The Customs 
administration of Guam is under the Government of Guam. A certificate signed by the Commander at the 
Johnston Island Air Force Base, or his assistant, shall be acceptable as proof of origin. Kingman Reef is understood 
to be uninhabited. 
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(2) A declaration of the shipper in the insular possession in the 
following form: 

I, of do hereby de- 
clare that to the best of my knowledge and belief the articles iden- 
tified below were sent directly from the United States on ———-— 
19 ——, to » OF , on (insu- 
lar possession) the , and that the (Name of 
carrier) articles remained in said insular possession until shipped 
by me directly to the United States via the 
(Name of carrier) on ————, 19 ——. 























Marks Numbers Quantity Description 











Dated at ———-—, this —— ry! of ————, 19-——-. 
(Shipper) 


The declaration shall not be hee in any case where the district 
director is satisfied by reason of the nature of the articles or other- 
wise that they were shipped directly to the insular possession and 
were returned by direct shipment. 

(c) When merchandise, excluding any shipments valued at $100 
or less, arrives unaccompanied by any of the documentation re- 
quired by this section, or when any other document necessary to 
complete entry is lacking, a bond for the production of any missing 
document may be taken on Customs Forms 7551, 7553, or another 
appropriate form, except that a bond for production of a bill of 
lading shall be taken on Customs Form 7581. 

(d) In determining whether an article produced or manufactured 
in any such insular possession contains foreign materials to the 
value of more than 50 percent (or more than 70 percent with re- 
spect to watches and watch movements), a comparison shall be 
made between the actual purchase price of the foreign materials 
(excluding any material which at the time such article is entered, 
or withdrawn from warehouse, for consumption in the United 
States, may be imported into the United States from a foreign 
country, other than Cuba or the Philippines, free of duty), plus the 
cost of transportation to such insular possession (but excluding 
duties and taxes, if any, assessed by the insular possession and any 
charges which may accrue after landing), and the final appraised 
value in the United States determined in accordance with section 
402, Tariff Act of 1930, as amended (19 U.S.C. 1401a), of the article 
brought into the United States. 

(e) A special Customs invoice 9n Customs Form 5515 shall be re- 
quired in connection with each shipment of dutiable merchandise 
valued over $500 unless the shipment would have been exempt 
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from the requirement of a special Customs invoice under section 
141.83 of this chapter if it had been imported from a foreign coun- 
try, or when the shipment is covered by a certificate of origin pro- 
vided for in paragraph (a) of this section. 

(f) Merchandise may be withdrawn from a bonded warehouse 
under section 557, Tariff Act of 1930, as amended (19 U.S.C. 1557), 
for shipment to the Virgin Islands, American Samoa, Wake Island, 
Midway Islands, Kingman Reef, Johnston Island, or Guam, without 
payment of duty, or with a refund of duty if the duties have been 
paid, in like manner as for exportation to foreign countries. No 
drawback may be allowed under section 313, Tariff Act of 1930, as 
amended (19 U.S.C. 1313), on articles manufactured or produced in 
the United States and shipped to any insular possession. No draw- 
back of internal-revenue tax is allowable under 19 U.S.C. 1313 on 
articles manufactured or produced in the United States with the 
use of domestic tax-paid alcohol and shipped to Wake Island, 
Midway Islands, Kingman Reef, or Johnston Island. 





U.S. Customs Service 


General Notices 


19 CFR Part 101 


Baudette and Warroad, Minnesota, and Dunseith, North Dakota; 
Change in Hours of Service 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed change in hours of service; solicitation 
of comments. 


SUMMARY: This notice solicits public comments on a proposed 
change in the hours of service currently provided at the Customs 
ports of entry at Baudette and Warroad, Minnesota, and Dunseith, 
North Dakota, located on the U.S.-Canadian border, in the Pem- 
bina, North Dakota, Customs district. Currently, service at these 
ports is provided on a 24-hour basis daily by Customs and Immigra- 
tion and Naturalization Service (INS) personnel. However, recently 
INS withdrew one inspector at each of these ports for duty else- 
where. Due to budgetary and personnel restraints, Customs cannot 
now replace the inspectors withdrawn by INS with Customs per- 
sonnel. Consequently, it is necessary to reduce the operating hours 
at these ports since Customs staffing is not adequate to continue to 
provide the necessary coverage on a 24-hour basis. If the proposal 
is adopted, the new hours would be 9:00 a.m. to 10:00 p.m. daily. 
The change would enable Customs to obtain more efficient use of 
its personnel, facilities, and resources. 


DATES: Comments must be received on or before March 7, 1983. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Richard C. Coleman, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229 (202-566-8157). 


8 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 101.6, Customs Regulations (19 CFR 101.6), provides that 
each Customs office shall be open for the transaction of Customs 
business between the hours of 8:30 a.m. and 5:00 p.m. on all days of 
the year except Saturdays, Sundays, and national holidays. It also 
provides that services performed outside a Customs office generally 
shall be furnished between the hours of 8:00 a.m. and 5:00 p.m. 
Many offices provide service during hours in addition to those spec- 
ified in the regulations. 

Currently, the Customs ports of entry at Baudette and Warroad, 
Minnesota, and Dunseith, North Dakota, located on the U.S.-Cana- 
dian border, in the Pembina, North Dakota, Customs district, pro- 
vide service on a 24-hour basis, daily. Customs and Immigration 
and Naturalization Service (INS) personnel jointly staff a number 
of ports of entry along the border, including those named above. 
However, recently INS withdrew one inspector at each of these 
ports for duty elsewhere. Due to budgetary and personnei re- 
straints, Customs cannot now replace the inspectors withdrawn by 
INS with Customs personnel. Consequently, Customs finds it neces- 
sary to reduce the operating hours at these ports since Customs 
staffing is not adequate to continue to provide the necessary cover- 
age on a 24-hour basis, daily. 

While the proposed change would result in a substantial reduc- 
tion in the service hours at the affected ports and may result in 
some inconvenience to the public, these ports would nevertheless 
remain open beyond the normal business hours set forth in the reg- 
ulations, and area businesses requiring port service after hours 
could contact local Customs officials for service which would be 
provided on a reimbursable basis. 

Accordingly, it is proposed to change the hours of service at Bau- 
dette and Warroad, Minnesota, and Dunseith, North Dakota, to 
9:00 a.m. to 10:00 p.m. daily. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
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Customs Service. However, personnel from other Customs offices 
participated in its development. 
Dated: December 21, 1982. 
WILLIAM VON RaAas, 
Commissioner of Customs. 


[Published in the Federal Register, Jan. 4, 1983 (48 FR 268)] 


(19 CFR Part 175) 


Receipt of Domestic Interested Party Petition Concerning Tariff 
Classification of Cigarette Leaf Tobacco 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of receipt of domestic interested party petition. 


SUMMARY: Customs has received a petition from a domestic in- 
terested party requesting that certain imported leaf tobacco which 
has been processed by threshing, shredding, and other acts of ma- 
nipulation, be classified for tariff purposes, at a higher rate of duty, 
under the provision for stemmed cigarette leaf filler tobacco rather 
than under the general provision for tobacco, manufactured or not 
manufactured, not specially provided for. This document invites 
comments with regard to the correctness of the current classifica- 
tion. 


DATES: Comments (preferably in triplicate) must be received on or 
before March 7, 1983. 


ADDRESS: Comments may be addressed to the Commissioner of 
Customs, Attention: Regulations Control Branch, Room 2426, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John G. Hurley, Clas- 
sification and Value Division, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202)-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A petition has been filed under section 516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516), by an American manufacturer of flue- 
cured tobacco, requesting that certain imported tobacco, which has 
been machine-threshed for use in the manufacture of cigarettes, be 
classified for tariff purposes by Customs as stemmed cigarette leaf 
filler tobacco under item 170.35, Tariff Schedules of the United 
States (TSUS) (19 U.S.C. 1202). The merchandise in question is cur- 
rently classified by Customs under item 170.80, TSUS, as tobacco, 
manufactured or not manufactured, not specially provided for. The 
rate of duty for tobacco classified under item 170.35, TSUS, is 
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higher than the rate of duty for tobacco classified under item 
170.80, TSUS. 

The petitioner contends that item 170.80, TSUS, is a catchall 
classification provision, which is intended to include only tobacco 
which is not clearly identifiable under a more specific provision. 
The petitioner claims that the merchandise at issue is identifiable 
as stemmed cigarette leaf filler tobacco, and thus is properly classi- 
fiable under item 170.35, TSUS. 

After review of numerous comments received in response to a do- 
mestic interested party petition concerning the classification of cer- 
tain machine-threshed cigarette tobacco, in T.D. 80-132, published 
in the Federal Register on May 20, 1980 (45 FR 33761), Customs de- 
termined that the subject tobacco was neither scrap tobacco nor 
was it in leaf form, but that it had been processed to the extent 
that it was considered a partially manufactured product, classifi- 
able under item 170.80, TSUS. 


COMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs 
invites written comments from interested parties on the correct- 
ness of Customs classification. 

The domestic interested party petition, as well as all comments 


received in response to this notice, will be available for public in- 
spection in accordance with section 103.11(b), Customs Regulations 
(19 CFR 103.11(b)), between the hours of 9:00 a.m. and 4:30 p.m. on 
normal business days, at the Regulations Control Branch U.S. Cus- 
toms Service, 1301 Constitution Avenue, NW., Washington D.C. 
20229. 


AUTHORITY 


This notice is published in accordance with section 175.21(a),Cus- 
toms Regulations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, U.S. Customs Service, However, 
personnel from other Customs offices participated in its develop- 
ment. 

Dated: December 21, 1982. 

JOHN P. SIMPSON, 
Director, Office of Regulations and Rulings. 


[Published in the Federal Register, Jan. 4, 1983 (48 FR 366)] 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service 1301 Constitution Avenue, N.W., Washington, D.C, 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.10 
per page. However, the Customs Service will waive this charge if 
the total number of pages copied is ten or less. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs BULLETIN, many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

It is anticipated that additions to both sets of microfiche will be 
made quarterly. Requests for subscriptions for the microfiche 
should be directed to the Legal Retrieval and Dissemination 
Branch. Subscribers will automatically receive updates as they are 
issued and will be billed accordingly. 

Dated: December 23, 1982. 

B. JAMES FRITz, 
Director, Regulations Control 
and Disclosure Law Division. 





12-3-82 


12-3-82 


11-22-82 


11-9-82 


6-29-82 
9-14-82 
11-22-82 


UNPUBLISHED CUSTOM SERVICE DECISIONS 





542803 


542881 


542929 


803132 


803326 
804499 


Vessels: coastwise trade law ramifications of non-qualified 
vessels transporting fish into U.S. territorial waters 

Classification: dutiability of certain quota charges paid by 
the buyer to an exporter who is unrelated to the 
foreign seller and where such charges are not remitted 
by the exporter to the seller 

Classification: license fees and royalties, not qualifying as 
assists, are not includable in computed value 

Classification: relationship of seller to agent irrelevant in 
determining whether transaction value will be accept- 
able 

Classification: utility holder for mops and brooms (654.00) 

Classification: fermin yeast autolysate (182.40) 

Classification: musical pillow (725.50) 








United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 


Paul P. Rao Herbert N. Maletz 
Morgan Ford Benard Newman 
Frederick Landis Nils A. Boe 
James L. Watson 


Senior Judge 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


(Slip Op. 82-116) 


ROQUETTE FRERES and ROQUETTE CORPORATION, PLAINTIFFS Uv. 
UNITED STATES, DEFENDANT, PFIZER INC., INTERVENOR 


Court No. 82-5-00636 


Before Bor, Judge. 
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DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


AMENDED ORDER 


(Dated December 17, 1982) 


Bor, Judge: In its order in the above-entitled action under date of 
December 13, the court has made available for examination certain 
confidential documents and/or portions thereof contained in the 
record of the antidumping proceedings conducted by the Interna- 
tional Trade Administration (ITA) and the International Trade 
Commission (ITC). 

Due to inadvertence, similar treatment relating to the availabil- 
ity of particular information was not accorded to identical informa- 
tion included in separate documents contained in the administra- 
tive records, now therefore, it is hereby 

ORDERED that prior order of this court under date of December 
13 be and is hereby amended as follows: 


In Confidential Document No. 63 all information contained 
in table 4, page A-23 and in table 5, page A-25 shall be pro- 
tected from disclosure, provided however, the aggregate totals 
of the domestic production of all forms of sorbitol contained in 
said statistical tables shall be made available. 


(Slip Op. 82-117) 


UNITED STATES STEEL Corp., REPUBLIC STEEL CORP., ET AL., PLAIN- 
TIFFS v. UNITED STATES, ET AL., DEFENDANTS, and COMPANHIA 
SmweruRGICA Pautista (COSIPA) AND UsINAs SIDERURGICAS DE 
Minas Gerais (USIMINAS), DEFENDANTS-INTERVENORS 


Court No. 82-10-01361 
Before WaTSON, Judge. 


MEMORANDUM OPINION AND ORDER 


(Decided December 20, 1982) 


Cravath, Swaine & Moore (Joseph R. Sahid of counsel) and the Law Department 
of United States Steel (D. B. King of counsel) for plaintiffs. 

J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director Commer- 
cial Litigation Branch (Velta A. Melnbrencis and Francis J. Sailer, Commercial Liti- 
gation Branch) for the federal defendants. 

Arter Hadden & Hemmindinger (Wilham H. Barringer and Arthur J. Lafave III of 
counsel) for defendants-intervenors. 


Watson, Judge: Plaintiffs have moved for an order declaring the 
scope of review of this action. The action was commenced under 
Section 516(a)(2) of the Tariff Act of 1930 (19 U.S.C. § 1516a(a)(2)) to 
challenge a determination by the International Trade Administra- 
tion of the Department of Commerce (ITA), under Section 704 of 
the Tariff Act of 1930 (19 U.S.C. §1671c) that the countervailing 
duty investigation of carbon steel plate from Brazil should be sus- 
pended. The suspension was based on an agreement between the 
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Department of Commerce and Brazil that the latter would offset, 
by means of an export tax, the entire amount of benefits found to 
have been conferred by subsidies. The suspension determination 
was published at 47 Fed. Reg. 39394. 

The government apparently takes the extreme position that this 
review is limited to a review of the determination that the govern- 
ment of Brazil actually agreed to offset completely the amount of 
the net subsidy. The government is willing to go so far as to say 
that in the process, the Court may review all relevant underlying 
factual findings and legal conclusions, but, if this is taken to mean 
those matters underlying the determination of the fact that Brazil 
made an agreement, it is difficult to see what substance there is to 
this gesture. The government does not even concede that the 
review covers two other matters stated as requirements for suspen- 
sion of this investigation, namely, that the suspension be in the 
public interest, and that effective monitoring of the agreement on 
which it is based is practicable. The flimsy support for this position 
is evidently the fact that the latter two requirements are stated in 
a subparagraph of 19 U.S.C. § 1671c which is separate from the sub- 
paragraph in which the basic authority to suspend an investigation 
is stated. The argument is absurd and not worthy of discussion. 

The Brazilian intervenors are somewhat more realistic. They are 
willing to concede judicial review of three issues; conformity to the 
suspension/notice procedures, the practicability of monitoring the 
underlying agreement, and whether Commerce has made a deter- 
mination that suspension is in the public interest. 

Plaintiffs contend that the statute gives them a right to contest 
any factual finding or legal conclusion upon which the determina- 
tion to suspend the investigation is based. This is taken to include 
any determination as to the existence of subsidies and any determi- 
nation as to the amount of subsidies, all of which enter into the 
determination that a given agreement will completely offset the 
subsidies. 

Plaintiffs have the correct concept of the judicial review provided 
in this action. 

19 U.S.C. § 1516a(a)(2(A) expressly provides that “an interested 
party * * * may commence an action in the United States Court 
of International Trade * * * contesting any factual findings or 
legal conclusions upon which the determination is based.” The de- 
termination to suspend be investigation is one of the determina- 
tions referred to immediately thereafter and it is noteworthy that 
it is placed in the same category as various important final deter- 
minations. 

Moreover, it is significant that the standard of review stated in 
19 U.S.C. § 1516a(b) is not the “arbitrary, capricious or abuse of dis- 
cretion” one might expect if this were a less consequential and es- 
sentially preliminary determination in nature, but rather the more 
intrusive and demanding standard which calls for the existence of 
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substantial evidence. That standard is not needed for the parody of 
judicial review contemplated by the government, or the essentially 
procedural review conceded by the intervenors. 

For immediate practical purposes, suspension is the end of the 
investigation and was treated as such by Congress. For that reason 
it was grouped with other final determinations and subjected to a 
requirement that the decision to suspend be supported by substan- 
tial evidence. It is ingenuous to argue, as does the government, 
that the mere existence of an agreement by a foreign government is 
the only factual and legal basis of such a drastic determination and 
virtually the only matter for judicial review. 

The true basis of a determination to suspend is not simply that 
assurances of offsets are given, but rather that there are identifi- 
able subsidies and amounts which have to be offset and, if offset, 
will justify an end to the investigation. 

The intervenors raise the point that it is sufficient to have an ap- 
parent elimination of the subsidies to the extent that they have 
been determined in a preliminary way. They argue that the exist- 
ence and extent of subsidies can be the subject of further adminis- 
trative proceedings when, as here, a party requests a continuation 
of the investigation under Section 704(g) of the Act (19 U.S.C. 
§ 1671c(g)). This leads to an argument that plaintiffs must first ex- 
haust their administrative remedies on the question of the exist- 
ence and amount of subsidies. 

Exhaustion of remedies is a useful principle and its application 
to actions in this Court is specifically expressed in 28 U.S.C. § 2637. 
However, it is a doctrine which is always subject to considerations 
of appropriateness; and its use depends on an understanding of the 
particular administrative scheme involved. McKart v. United 
States, 395 U.S. 185 (1968). It is certainly not superior to a specific 
provision for judicial review of a given determination. For example, 
the fact that the existence of a subsidy may be further considered 
on the administrative level does not interfere with judicial review 
(under 19 U.S.C. § 1516a(a)(1)(B)Gi)) of a preliminary determination 
by the ITA that a subsidy is not being provided under 19 U.S.C. 
§ 1671b(b). In certain instances Congress has allowed a degree of 
parallelism in the judicial and administrative proceedings and in 
those instances the latter should not restrict the former. 

Aside from the direct and controlling statutory reasons, which 
are alone sufficient for the scope of this judicial review, there are 
other considerations. 

If the ITA determination involves a decision that certain practice 
in not a subsidy at all, then that decision would ordinarily be judi- 
cially reviewable as a wholly negative determination within the rea- 
soning of Republic Steel Corp v. United States, 4 CIT—Slip Op. 82- 
55 (July 15, 1982). In the context of a suspension of the investiga- 
tion, there is even more reason to review the decision that a cer- 
tain practice is not a subsidy. Not only is it a negative determina- 





18 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


tion, but if it is not in accordance with the law, it means that the 
agreement by the foreign government cannot offset completely the 
amount of the net subsidy. 

Moreover, the effect of the suspension of the investigation is to 
end the suspension of liquidations of the products under investiga- 
tion. 19 U.S.C. § 1671c(f(2A). This creates an interim period of 
vulnerability, which the Court has previously indicated is the pre- 
cise reason for judicial review of such determinations. Republic 
Steel, supra. In fact, the potential vulnerability is even greater here 
because there is no suspension of liquidation at all, and the govern- 
ment is taking the position, rightly or wrongly, that there is no 
time limit on the final determination (although it states that the 
ITA has advised that a final determination is expected by January 
15, 1983). In short, the continuation of the investigation lacks the 
potency needed to make it a meaningful alternative to judicial 
review. 

For these reasons, the Court holds that judicial review of a deter- 
mination to suspend an investigation reaches all determinations of 
fact and law embodied in the preliminary determination to which 
it relates. All those determinations are subject to judicial review 
against the standard of whether they are supported by substantial 
evidence or are otherwise in accordance with the law. 


(Slip Op. 82-118) 
SPORTSWEAR INTERNATIONAL LTD., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 81-9-01261 
Before Bor, Judge. 


Belt loops—Ornamented Wearing Apparel 


[Judgment for defendant. ] 
(Decided December 22, 1982) 


Barnes, Richardson & Colburn (Rufus E. Jarman, Jr., at the trial, Sandra Liss at 
the trial and on the brief) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General, (Joseph I. Liebman, Attorney in 

Charge, International Trade Field Office, Commercial Litigation Branch and Deb- 
orah E. Rand, at the trial and on the brief) for the defendant. 
Bor, Judge: In the trial of the above-entitled action the sole issue 
presented for determination by this court is whether two belt loops 
affixed to the front waistband of women’s denim slacks cause the 
garment to be ornamented wearing apparel. 

Upon importation and liquidation the subject merchandise was 
classified under item 382.0085. TSUS, which provides: 
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The plaintiff claims that the subject merchandise is properly 
classified as non-ornamented wearing apparel under item 382.3347, 
TSUS, which provides: 
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From the evidence presented at the trial in the instant action 
the following facts are established: 

(1) A belt is worn with pants or slacks (a) for the purpose of hold- 
ing up the pants or slacks or (b) to serve as an ornament. 

(2) The function of belt loops on the waistband of pants or slacks 
is to hold the belt in place. 

(3) The elasticized back of the waistband of the subject merchan- 
dise hoids the garment in place on the wearer without the need of 
a belt. 

The court is unable to conclude that the two loops attached to 
the front portion of the waistband of the garment in question are 
functional in character, as contended by the plaintiff. The subject 
merchandise has been manufactured with an elasticized waistband 
designed for the express purpose of causing the jeans in question to 
closely fit the waistline of the wearer. A functional “capability” of 
belt loops on the subject merchandise to support a belt for the pur- 
pose of holding up a garment clearly, from all of the evidence ad- 
duced, is neither needed nor intended. 

Plaintiff's witness, Leonard Jarva,! when asked the reason for af- 
fixing belt loops to the waistband, testified: 


“Tt gives people the option to wear a belt or not wear a belt 
as they see fit.” R. 41. 


In answer to the question as to whether “two front belt loops 
[would be] sufficient to enable a wearer to wear a belt with a gar- 
ment” the witness answered: 


“In most cases, yes.” R. 42. 


The plaintiff therefore contends that the loops are functional in 
character because of their capability to hold the belt in place when 
it might be worn as an ornament. Mr. Jarva’s opinion that two 
loops in the front of the subject merchandise would hold a belt in 
place “in most cases” is contradicted by the credible evidence of de- 
fendant’s witness, Charles Contreri.? In response to the interroga- 
tion by the court as to whether the two belt loops would hold the 
belt in place, when it was worn as an ornamental article, the wit- 
ness replied: 


“(They] would hold it in place in the front but it wouldn’t 
stay in the back.” R. 65. 


In evaluating the functional capability of the two belt loops on the 
front of the subject merchandise in connection with his experience 
and expertise in designing women’s garments, the witness testified: 


“If I were designing it and making that particular garment, 
I would never [use only two loops], with the intent of using a 
belt even as an ornament, because it would never stay.” R. 65. 


‘Former General Merchandise Manager of K-Mart Apparel Corporation. 
2 Associate professor at the Fashion Institute of Technology and Design in New York and a designer of 
women’s clothes. 
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This court is mindful of the test determining “functionality” 
enunciated by our appellate court in The Ferriswheel v. United 
States, 68 CCPA —, C.A.D. 1260, 644 F.2d 865 (1981): 


“It is functional capability, together with the appropriate- 
ness of that function to the garment, which determines wheth- 
er or not it is functional.” 


In the instant action the two belt loops on the subject merchan- 
dise have not been shown “capable” of holding a belt in place 
either for the purpose of holding up the garment or for the purpose 
of holding it (the belt) in place when worn as an ornament. On the 
contrary, the evidence supports the finding that the purpose of the 
two belt loops is to simulate the appearance of jeans on which a 
belt is required or may be worn.* 

The presumption of correctness attached to the classification of 
the subject merchandise by the District Director of Customs has 
not been overcome. The court, therefore, concludes that the plain- 
tiff has not sustained its dual burden of proof in establishing (1) 
that the classification of the subject merchandise as made by the 
District Director of Customs is in error and (2) that the subject 
merchandise should be properly classified under item 382.3347, 
TSUS, as non-ornamented wearing apparel. United States v. New 
York Merchandise, Inc., 58 CCPA 53, C.A.D. 1004, 485 F.2d 1315 
(1970). 


Accordingly, judgment herein must be entered for the defendant 
and the above-entitled action, dismissed. 


(Slip Op. 82-119) 


THE TIMKEN COMPANY, PLAINTIFF v. UNITED STATES, MALCOLM 
BALDRIGE, SECRETARY OF COMMERCE; LIONEL H. OLMER, UNDER- 
SECRETARY FOR INTERNATIONAL TRADE ADMINISTRATION, UNITED 
States DEPARTMENT OF COMMERCE; LARRY BrapDy, ASSISTANT 
SECRETARY FOR INTERNATIONAL TRADE ADMINISTRATION, UNITED 
States DEPARTMENT OF COMMERCE; GARY N. Horuickx, Deputy 
ASSISTANT SECRETARY FOR ImMpoRT ADMINISTRATION, UNITED 
States DEPARTMENT OF COMMERCE; LEONARD M. SHAMBON, DI- 
RECTOR, OFFICE OF COMPLIANCE, INTERNATIONAL TRADE ADMINIS- 


3 Testimony of Defendant’s witness, Charles Contreri, R. 57. 
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TRATION, UNITED STATES DEPARTMENT OF COMMERCE; JOHN Kvu- 
GELMAN, DIRECTOR, ANTIDUMPING ORDER COMPLIANCE DIVISION, 
INTERNATIONAL TRADE ADMINISTRATION, UNITED STATES DEPART- 
MENT OF COMMERCE; J. LINNEA BUCHER, COMPLIANCE OFFICER, 
ANTIDUMPING ORDER COMPLIANCE DIVISION, INTERNATIONAL 
TRADE ADMINISTRATION, UNITED STATES DEPARTMENT OF CoM- 
MERCE, DEFENDANTS, and NTN BEARING CORPORATION OF AMER- 
ICA, INTERVENOR 


Court No. 82-6-00890 
Before MALETz, Judge. 


Opinion and Order 


(Dated December 22, 1982) 


Eugene L. Stewart, Terence P. Stewart and Robert E. Ruggeri for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis on the briefs), for the defendants. 

Barnes, Richardson & Colburn (James H. Lundquist, Robert E. Burke and 
Edmund Maciorowski on the briefs) for intervenor NTN Bearing Corporation of 
America. 


Matetz, Judge: This matter is before the court on plaintiff's 
motion for a preliminary injunction.1 On June 25, 1982 plaintiff 
The Timken Company (Timken) filed the present action challeng- 
ing an administrative review conducted by the International Trade 
Administration of the Department of Commerce (ITA) pursuant to 
section 751 of the Trade Agreements Act of 1979, 19 U.S.C. § 1675 
(Supp. IV 1980). As a result of that review an earlier antidumping 
duty order issued on August 18, 1976 was revoked. See 47 Fed. Reg. 
25757 (1982). 

The gravamen of Timken’s complaint is that in conducting its 
section 751 review the ITA failed to consider certain information 
submitted by Timken during the administrative review process. In 
addition, Timken complains that the ITA failed to make certain ad- 
justments to the price of the imported merchandise. 

Besides seeking an order from this court finding that the ITA’s 
section 751 review is unsupported by substantial evidence, Timken 
requests injunctive relief pendente lite enjoining the liquidation of 
entries of the subject merchandise—tapered roller bearings—manu- 
factured by NTN Toyo Bearing Co., Ltd. (NTN) and imported by 
intervenor NTN Bearing Corporation of America (NBCA) since 


In addition to its motion for a preliminary injunction plaintiff has filed a motion in limine to have certain 
affidavits held inadmissible and a motion to exclude an affidavit. Generally, a court may in the exercise of its 
sound discretion grant or deny a preliminary injunction on the basis of affidavits. Ross-Whitney Corp. v. Smith 
Kline & French Laboratories, 207 F.2d 190, 198 (9th Cir. 1953); 7 J. Moore, W. Taggart & J. Wicker, Moore’s 
Federal Practice {| 65.04(3] (2d ed. 1982). This is true, for example, where there are no controverted facts, SEC v. 
Frank, 388 F. 2d 486 (2d Cir. 1968); or in instances of extreme urgency, Carter-Wallace, Inc. v. Davis-Edwards 
Pharmacal Co., 433 F. 2d 867 (2d Cir. 1971). 

In the present case, however, there are many disputed factual issues. More importantly, intervenor had nearly 
three months within which to prepare the testimony of its affiants for presentation at the hearing on the pre- 
liminary injunction. Accordingly, plaintiff's two motions are granted. 
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April 1, 1978. A temporary restraining order was granted on June 25, 
1982, and Timken has now moved for a preliminary injunction. 

For the reasons that follow, the court concludes that Timken has 
failed to demonstrate the requisite harm necessary for issuance of 
an injunction. Its motion is, accordingly, denied. 

In order to prevail on a motion for a preliminary injunction the 
petitioner must show (1) that there is a substantial likelihood of 
success on the merits; (2) that without the relief requested the peti- 
tioner will be irreparably injured; (3) that the issuance of the relief 
requested will not substantially harm other interested parties; and 
(4) that the public interest would be served by the relief requested. 
Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. 
Cir. 1958). See also S. J. Stile Associates, Ltd. v. Snyder, 646 F.2d 
522 (CCPA 1981); Washington Metropolitan Transit Comm’n v. 
Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977). 

In view of the stay pending appeal which was issued by this 
court in Brother Industries Ltd. v. United States, — CIT —, Slip 
Op. 82-50 (June 28, 1982), and given the identity of issues present- 
ed in that case and the present one, considerations of comity lead 
the court to conclude that Timken has satisfied the first of the four 
Virginia Petroleum criteria, i.e., likelihood of success on the 
merits.” However, turning to the second of those criteria—a show- 
ing of irreparable injury in the absence of injunctive relief— 
Timken has failed to make the requisite showing. 

At the September 22, 1982 hearing on Timken’s motion John Fel- 
lows, vice president of marketing for Timken, testified as to the 
injury being incurred by Timken. While Mr. Fellows addressed at 
length the question of injury allegedly caused by imported roller 
bearings, his testimony was in large part conclusory, speculative 
and based on hearsay. 

The crux of the Fellows’ testimony was that Timken had lost 
business to NTN. His testimony was based on (1) internal reports 
and market research data prepared by his subordinates and (2) dis- 
cussions he had had with Timken customers who told him that 
they were now purchasing NTN roller bearings because of their 
comparatively lower price. The declarants of these hearsay state- 
ments never testified, nor were the reports ever produced or of- 
fered at the hearing.* 

At the hearing Mr. Fellows testified at length about his responsi- 
bilities as vice president of marketing, focusing primarily on how 
he kept himself informed on the state of competition in the U.S. 
roller bearing market. He explained that his general managers and 
group managers informed him monthly about Timken’s competi- 
tion, and how Timken’s market research group, which Mr. Fellows 
supervises, compiled and analyzed this information. He further tes- 


?The criteria employed in issuing a stay pending appeal are substantially identical to those used in issuing a 
preliminary injunction. See, e.g., Reserve Mining Co. v. United States, 498 F.2d 1073 (4th Cir. 1974). 

*Timely objection was made to Mr. Fellows’ testimony on the basis of hearsay and lack of a proper founda- 
tion. See Fed. R. Evid. 802, 612. 
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tified that as part of his duties he kept abreast of the competitive 
market situation through direct telephonic contact with Timken’s 
customers. 

Three direct customer contacts were discussed by Mr. Fellows at 
the hearing. One contact was allegedly made with Ford Motor Co. 
as recently as one month prior to the hearing. Regarding the Ford 
account Mr. Fellows testified that Timken had lost more than one 
million dollars in sales as a consequence of lower priced NTN 
roller bearings. The witness further testified that he had deter- 
mined that Timken’s loss of sales to NTN was attributable to the 
latter’s lower prices based on direct statements to that effect by 
Ford Motor executives and purchasing managers. As to two other 
Timken customers, General Motors and Caterpillar Tractor Co., 
Mr. Fellows’ testimony was essentially the same: as explained to 
him by representatives of both General Motors and Caterpillar, 
Timken had lost sales to NTN solely because of NTN’s compara- 
tively lower prices. 

In response to a hearsay objection to this portion of Mr. Fellows’ 
testimony, Timken’s offer of proof was that the witness was merely 
explaining what he did in performing his duties with Timken. On 
the basis of this offer of proof the objection was overruled. Now, 
however, in its post-hearing memoranda Timken attempts to use 
that testimony to prove irreparable harm to it. Thus, taking Mr. 
Fellows’ testimony concerning telephone conversations with 
Timken customers who allegedly told Mr. Fellows that they were 
buying NTN roller bearings because of their lower price, Timken 
attempts to offer those hearsay statements to prove the truth of 
the matter asserted by those customers. Given its hearsay charac- 
ter, however, that testimony could only be allowed for the limited 
purpose of explaining what the witness did in his job with Timken 
and not for the expanded purpose of proving the truth of the mat- 
ters contained therein. 

In addition to this hearsay testimony, Timken price lists were in- 
troduced which show that during 1979, 1980 and 1981 Timken in- 
creased its prices for roller bearings. Although it is disputed to 
what extent, if any, these price increases outpaced the producer 
price index, the undisputed fact remains that Timken did raise its 
roller bearing prices during a period in which it claims it is suffer- 
ing continuing injury at the hands of NTN. These price increases 
have unquestionably contributed to any price differentials which 
may exist between NTN roller bearings and comparable Timken 
products, thereby seriously straining any causal link between irrep- 
arable harm to Timken and the business conduct of NTN. Thus, 
other than his own conclusory statements to that effect, the testi- 
mony of Mr. Fellows—the keystone of Timken’s proof of injury— 
failed to establish alleged pricing differentials or loss of sales at- 
tributable to NTN. 
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When questioned on cross-examination about the economic 
impact of the 1979 liquidation of 2 number of NTN roller bearing 
entries, Mr. Fellows testified that he believed that injury had re- 
sulted because it gave NTN “more confidence” to continue to price 
at an unfairly lower price. Mr. Fellows did not furnish any support 
for this speculation, however. 

Finally, although Timken asserts that it has suffered an 18 per- 
cent decline in sales and a 50 percent drop in profits during the 
first six months of 1982, it is conceded that a substantial number of 
Timken’s customers are domestic automakers who themselves, for 
a period of years, have been faced with a depressed domestic 
market. This factor necessarily has had a direct economic impact 
on the volume of Timken’s roller bearing sales in the United 
States. 

In summary, nowhere in the record has Timken established by 
sufficiently probative evidence that its declines in sales and profits 
are causally related to NTN business activities in the United 
States roller bearing market. Additionally, minimal and insuffi- 
cient proof has been presented that loss of business or other irrepa- 
rable harm will result if the liquidation of NTN’s roller bearing en- 
tries is not enjoined. Compare S. J. Stile Associates, 646 F.2d at 525 
n. 6 (affidavit describing cutomer’s telephone conversation and to 
which two customers’ letters were attached insufficient to prove ir- 
reparable harm where authors of letters did not testify). 

Denial of injunctive relief is proper where there is no clear show- 
ing of irreparable injury. Berrigan v. Norton, 451 F.2d 790, 793 (2d 
Cir. 1971). As the Court of Customs and Patent Appeals (a prede- 
cessor of the Court of Appeals for the Federal Circuit) instructed in 
S. J. Stile Associates: 


Only a viable threat of serious harm which cannot be 
undone authorizes exercise of the court’s equitable power to 
enjoin before the merits are fully determined. * * * A prelimi- 
nary injunction will not issue simply to prevent a mere possi- 
bility of injury, even where prospective injury is great. A pres- 
ently existing, actual threat must be shown. 


Id. at 525 (citations omitted). In view of the speculative nature of 
the proof presented in this case, the court must conclude that 
Timken has not made a showing of imminent irreparable harm suf- 
ficient to warrant the issuance of a preliminary injunction. 

In the last analysis, to grant a preliminary injunction in circum- 
stances such as those presented here would effectively result in the 
routine, if not automatic granting of injunctions in every case 
where entries of merchandise subject to section 751 review are 
about to be liquidated. As has been repeatedly stressed by the 
courts, a preliminary injunction is “an extraordinary and drastic 
remedy which should not be routinely granted.” Medical Society of 
New York v. Toia, 560 F.2d 535, 588 (2d Cir. 1977). See also Zenith 
Radio Corporation v. United States, 4 CIT —, Slip Op. 82-105 (Nov. 
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18, 1982). Moreover, in empowering this court to issue injunctions 
restraining liquidation of entries while litigation is pending, the 
Senate Finance Committee emphasized that 


The issuance of injunctive relief is truly an extraordinary 
measure and that the relief should not be granted in the ordi- 
nary course of events. 


S. Rep. No. 249, 96th Cong., 1st Sess. 253 (1979). 
Accordingly, for all the foregoing reasons, Timken’s motion for a 
preliminary injunction is denied. 
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Appeals To U.S. Court of Appeals for the 
Federal Circutt 


APPEAL 83-603—CoMMITTEE TO PRESERVE AMERICAN COLOR TELEVI- 
SION (A.K.A. COMPACT) AND THE IMPORTS COMMITTEE, TUBE DtvI- 
SION, ELECTRONIC INDUSTRIES ASSOCIATION v. UNITED STATES—28 
USC 1581 (1) (RestpuAL)—Appeal from court decision of Novem- 
ber 8, 1982, (not published) denying motion for leave to intervene 
as plaintiffs, filed by the Industrial Union Department, AFL- 
CIO, et al. on December 10, 1982. 


APPEAL 83-605—Swirt INSTRUMENTS INC., v. THE UNITED STATES— 
Classification (Microscopes)—Appeal from Slip Op. 82-68 filed on 
December 9, 1982. 


International 


Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, December 29, 1982. 


The appended notices relating to investigations by the US. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RaAap, 
Commissioner of Customs. 





INTERNATIONAL TRADE COMMISSION NOTICES 


In the matter of 
CERTAIN CuPRIC HyDROXIDE 
FORMULATED FUNGICIDES AND 
Cupric HyDROXIDE INVESTIGATION No. 337-TA-128 
PREPARATIONS USED IN THE 
FORMULATION THEREOF 


Notice of Commission Decision Not To Review Initial 
Determination 


AGENCY: US. International Trade Commission. 


ACTION: Notice is hereby given that the Commission has deter- 
mined not to review the presiding officer’s initial determination 
terminating Calabrian Chemical Co. as a respondent in the above- 
captioned investigation. Accordingly, as of December 20, 1982, the 
initial determination, became the Commission’s determination with 
respect to this matter. 


AUTHORITY: The authority for the Commission’s disposition of 
this matter is contained in section 337 of the Tariff Act of 1930 (19 
U.S.C. § 1337) and in sections 210.53(c) and 210.53(h) of the Commis- 
sion’s Rules of Practice and Procedure (47 F.R. 25134, June 10, 
1982; to be codified at 19 C.F.R. §§ 210.53(c) and (h)). = 


SUPPLEMENTARY INFORMATION: On November 4, 1982, com- 
plainant Kocide Chemical Corp., and respondent Calabrian Chemi- 
cal Corp. (“Calabrian”) jointly moved (Motion No. 128-13) to termi- 
nate the Commission’s investigation with respect to Calabrian. On 
December 3, 1982, the presiding officer granted Motion No. 128-13 
and terminated Calabrian as a respondent in the investigation. 

Pursuant to rule 210.53(h)(2), an initial determination of the pre- 
siding officer under rule 210.53(c) becomes the determination of the 
Commission fifteen (15) days from the date of service, unless the 
Commission orders review of the initial determination. As pointed 
out by the presiding officer in Order No. 21, rulings with respect to 
motions to terminate a respondent pursuant to rule 210.51l(c) are 
initial determinations under rule 210.53. Rule 210.53 controls over 
any language to the contrary in rule 210.51(c)(2). 

Having examined the record in this investigation, including 
Motion No. 128-13, the papers filed in connection therewith, and 
the initial determination of the presiding officer, the Commission 
finds no grounds for review of the initial determination. 

Copies of the nonconfidential version of the presiding officer’s 
initial determination and all other nonconfidential documents filed 
in connection with this investigation are available for inspection 
during official business hours (8:45 a.m. to 5:15 p.m.) in the Office 
of the Secretary, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, telephone 202-523-0161. 
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FOR FURTHER INFORMATION CONTACT: Warren H. Mar- 
uyama, Esq., Office of the General Counsel, U.S. International 
Trade Commission, telephone 202-523-0375. 


By order of the Commission. 


Issued: December 20, 1982. 
KENNETH R. MAson, 
Secretary. 


Investigation No. 731-TA-94 (Final) 


BicycLE TIRES AND TUBES From TAIWAN 


AGENCY: United States International Trade Commission. 


ACTION: Institution of final antidumping investigation and sched- 
uling of a hearing to be held in connection with the investigation. 


EFFECTIVE DATE: December 7, 1982. 


SUMMARY: As a result of an affirmative preliminary determina- 
tion by the U.S. Department of Commerce that there is a reason- 
able basis to believe or suspect that imports from Taiwan of bicycle 
tires and tubes, provided for in items 772.48 and 772.57 of the 
Tariff Schedules of the United States, are being, or are likely to be, 
sold in the United States at less than fair value (LTFV) within the 
meaning of section 731 of the Tariff Act of 1930 (19 U.S.C. § 1673), 
the United States International Trade Commission hereby gives 
notice of the institution of Investigation No. 731-TA-94 (Final) 
under section 735(b) of the act (19 U.S.C. § 1673d(b)) to determine 
whether an industry in the United States is materially injured, or 
is threatened with material injury, or the establishment of an in- 
dustry in the United States is materially retarded, by reason of im- 
ports of such merchandise. Unless the investigation is extended, 
the Department of Commerce will make its final dumping determi- 
nation in the case on or before February 8, 1983, and the Commis- 
sion will notify the Department of Commerce of its final injury de- 
termination by April 5, 1983 (19 CFR § 207.25). 


FOR FURTHER INFORMATION CONTACT: Jim McClure, Super- 
visory Investigator, Office of Investigations, U.S. International 
Trade Commission, telephone 202-523-0439. 


SUPPLEMENTARY INFORMATION: 

Background.—On June 14, 1982, the Commission notified the De- 
partment of Commerce, on the basis of the information developed 
during the course of its preliminary investigation, that there is a 
reasonable indication that an industry in the United States is 
threatened with material injury by reason of alleged LTFV imports 
of bicycle tires and tubes from Taiwan. The preliminary investiga- 
tion was instituted in response to a petition filed on April 30, 1982, 
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by counsel for Carlisle Tire & Rubber Co., the sole domestic produc- 
er of bicycle tires and tubes. 

Participation in the investigation.—Persons wishing to partici- 
pate in this investigation as parties must file an entry of appear- 
ance with the Secretary to the Commission, as provided in section 
201.11 of the Commission’s Rules of Practice and Procedure (19 
CFR § 201.11, as amended by 47 F.R. 6189, Feb. 10, 1982), not later 
than 21 days after the publication of this notice in the Federal Reg- 
ister. Any entry of appearance filed after this date will be referred 
to the Chairman, who shall determine whether to accept the late 
entry for good cause shown by the person desiring to file the entry. 

Upon the expiration of the period for filing entries of appear- 
ance, the Secretary shall prepare a service list containing the 
names and addresses of all persons, or their representatives, who 
are parties to the investigation, pursuant to section 201.11(d) of the 
Commission’s rules (19 CFR § 201.11(d), as amended by 47 F.R. 
6189, Feb. 10, 1982). Each document filed by a party to this investi- 
gation must be served on all other parties to the investigation (as 
identified by the service list), and a certificate of service must ac- 
company the document. The Secretary will not accept a document 
for filing without a certificate of service (19 CFR § 201.16(c), amend- 
ed by 47 F.R. 33682, Aug. 4, 1982). 

Staff report.—A public version of the staff report containing pre- 
liminary findings of fact in this investigation will be placed in the 
public record on February 14, 1983, pursuant to section 207.21 of 
the Commission’s rules (19 CFR § 207.21). 

Hearing.—The Commission will hold a hearing in connection 
with this investigation beginning at 10:00 a.m., on March 1, 1983, 
at the U.S. International Trade Commission Building, 701 E Street 
NW., Washington, D.C. 20436. Requests to appear at the hearing 
should be filed in writing with the Secretary to the Commission not 
later than the close of business (5:15 p.m.) on February 18, 1983. All 
persons desiring to appear at the hearing and make oral presenta- 
tions should file prehearing briefs and attend a prehearing confer- 
ence to be held at 10:00 a.m., on February 22, 1983, in room 117 of 
the U.S. International Trade Commission Building. The deadline 
for filing prehearing briefs is February 25, 1983. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s rules (19 CFR § 207.23, as amended by 47 F.R. 
33682, Aug. 4, 1982). This rule requires that testimony be limited to 
a nonconfidential summary and analysis of material contained in 
prehearing briefs and to information not available at the time the 
prehearing brief was submitted. All legal arguments, economic 
analyses, and factual materials relevant to the public hearing 
should be included in prehearing briefs in accordance with section 
207.22 (19 CFR § 207.22, as amended by 47 F.R. 33682, Aug. 4, 1982). 
Post hearing briefs must conform with the provisions of section 
207.24 (19 CFR § 207.24, as amended by 47 F.R. 6191, Feb. 10, 1982) 
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and must be submitted not later than the close of business on 
March 8, 1983. 

Written submission.—As mentioned, parties to this investigation 
may file prehearing and posthearing briefs by the dates shown 
above. In addition, any person who has not entered an appearance 
as a party to the investigation may submit a written statement of 
information pertinent to the subject of the investigation on or 
before March 8, 1983. A signed original and fourteen (14) true 
copies of each submission must be filed with the Secretary to the 
Commission in accordance with section 201.8 of the Commission’s 
rules (19 CFR § 201.8, as amended by 47 F.R. 6188, Feb. 10, 1982, 
and 47 F.R. 18791, Apr. 1, 1982). All written submissions except for 
confidential business data will be available for public inspection 
during regular business hours (8:45 a.m. to 5:15 p.m.) in the Office 
of the Secretary to the Commission. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled ‘Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s rules (19 CFR § 201.6). 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR part 207, as amended by 47 F.R. 6190, Feb. 
10, 1982, and 47 F.R. 33682, Aug. 4, 1982), and part 201, subparts A 
through E (19 CFR part 201, as amended by 47 F.R. 6188, Feb. 10, 
1982; 47 F.R. 18791, Apr. 1, 1982; and 47 F.R. 33682, Aug. 4, 1982). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s rules (19 CFR § 207.20, as amended by 47 F.R. 6190, Feb. 
10, 1982). 

By order of the Commission. 

Issued: December 20, 1982. 


KENNETH R. MAson, 
Secretary. 
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In the Matter of Investigation No. 337-TA-134 
CERTAIN TREADMILL JOGGERS 


Notice of Change of the Commission Investigative Attorney 


Notice is hereby given that as of this date, Samuel Bailey, Jr., 
Esq. of the Unfair Import Investigations Division will be the Com- 
mission Investigative Attorney in the above-cited investigation in- 
stead of John Milo Bryant, Esq. 

The Secretary is requested to publish this notice in the Federal 
Register. 


Dated: December 16, 1982. 


Davin I. Witson, 
Chief, 
Unfair Import Investigations Division. 





Index 


U.S. Customs Service 


Treasury decisions: 
Articles imported from insular possessions, sections 7, 8, CR 
Carriers bond 


44 


U.S. GOVERNMENT PRINTING OFFICE : 1983 0 - 394-975 








DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 


WASHINGTON. D.C. 20229 
POSTAGE AND FEES PAID 
DEPARTMENT OF THE TREASURY (CUSTOMS) 


OFFICIAL BUSINESS (TREAS. 552) 
PENALTY FOR PRIVATE USE. $300 


C8 SERTA300SDISSDUEO44R 
SERIALS PROCESSING DEPT 
UNIV MICROFILMS INTL 

300 N ZEEB RD 

ANN ARBOR MI 48106 











